
I
f a military conflict over the 

Taiwan Strait occurs, in addi-

tion to the resulting global 

instability, a host of complex 

legal issues will need to be 

confronted. Supply chain and oth-

er contractual relationships will 

be immediately impacted. Given 

Russia’s invasion of Ukraine, and 

the announcement of the “no-

limit” close relationship between 

China and Russia, this eventual-

ity should no longer be viewed 

as remote or hypothetical. The 

impact of such a conflict would 

be further complicated by the 

ever-evolving situation in Hong 

Kong, a major center for interna-

tional finance and dispute reso-

lution. International businesses 

and their attorneys would be well 

served by considering now the 

substantive and procedural chal-

lenges these matters present.

Developments in the PRC

Last month, the Chinese Lead-

er Xi Jinping signed into effect 

a new military order containing 

regulations that govern the use 

of the People’s Liberation Army 

(PLA) in “military operations 

other than war.” While the full 

text of the regulations has not 

been published, according to 

PRC State media, “the [regula-

tions] will standardize, and pro-

vide the legal basis for Chinese 

troops to carry out missions like 

disaster relief, humanitarian aid, 

escort, and peacekeeping, and 

safeguard China’s national sov-

ereignty, security and develop-

ment interests.” What caught the 

readers’ eye is the mentioning of 

both military operations and the 

safeguarding of China’s national 

sovereignty and security. The use 

of the term “military operation” 

by Xi coincides with how Rus-

sian President Putin described 

the invasion of Ukraine. In other 

words, if the PLA were to invade 

Taiwan or conduct military oper-

ations over the Taiwan Strait or 

the South China Sea, it would 

not be regarded as an “act of 

war” from the Chinese perspec-

tive, but rather a special military 

operation entirely within China’s 

domestic territory aimed “at safe-

guarding national sovereignty and 

security.” What’s more, at about 

the same time, China’s Foreign 

Ministry announced that the PRC 

has sovereignty, sovereign rights 
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and jurisdiction over the Taiwan 

Strait and called it “a false claim 

when certain countries call the Tai-

wan Strait international waters.” 

This further changes the politi-

cal as well as the legal landscape 

for companies operating in the 

Greater China region.

‘Act of War’?

Most commercial contracts and 

insurance policies have exclu-

sionary clauses dealing with the 

parties’ legal relationship in the 

event of an “act of war.” These 

standard clauses typically deal 

with situations in the event of 

wars, invasions, insurrections 

and revolutions. After Sept. 11, 

2001, these exclusionary clauses 

were expanded to include terror-

ist acts caused by private indi-

viduals and organizations. In a 

typical contract, an “act of war” is 

usually defined as any act occur-

ring in the course of a declared 

war or an armed conflict, wheth-

er or not war has been declared, 

between two or more nations. 

Some contracts or statutes may 

carry more extensive definitions, 

but many do not go beyond the 

basic common law understanding 

of an “act of war.” International 

laws under the United Nations 

mechanism would be unhelpful 

on this question, as China (and 

Russia) would veto any resolu-

tion under Article 39 of the UN 

Charter. Notably, Taiwan is not 

regarded as a sovereign nation 

state.

If the PRC undertakes special 

military operations over the 

Taiwan Strait or the South Chi-

na Sea, international trade and 

supply chains would be severely 

affected. According to the United 

Nations, 60% of maritime trade 

passes through Asia, with the 

South China Sea carrying an esti-

mated one-third of global ship-

ping. Taiwan is not regarded by 

the United States (nor the EU 

and UK) as a sovereign nation 

due to the “One China” policy. 

Under the new regulations signed 

by Xi, the use of PLA forces over 

Taiwan would arguably not be 

regarded as an “act of war,” but 

a special military operation pure-

ly domestic and internal within 

China. Chinese counterparties 

would surely take this stance if 

it benefits them before a tribu-

nal. This claim may now have 

legal backing under Chinese law. 

If the operative provisions of a 

contract are governed by Chinese 

law, this presents a serious legal 

problem for the foreign party in 

the event of a military conflict.

Most people think of “war” in 

terms of a large scale military 

invasion scenario. In the case 

of a military conflict over the 

Taiwan Strait, security experts 

are already pointing to a whole 

range of options which are open 

to Xi, including the partial tak-

ing over of Taiwan’s outlaying 

Matsu islands, physical blockade, 

embargo, cybersecurity attack, 

and the sabotaging of undersea 

internet cables. As with Ukraine, 

if United States and EU govern-

ments are to sanction China 

over its actions, China has laid 

the groundwork for its response 

by passing the Anti-Foreign 

Sanctions Laws in 2021, which 

among other things includes the 

confiscation of foreign assets on 

PRC soil. Further, The Financial 

Times reported that in April of 

this year, the top banking officials 

in China called a special meet-

ing to demand that all Chinese 

banks take measures to safeguard 

assets in the event of potential 

western sanctions.

These complex scenarios may 

overlap with one another. When 

combined with the uncertain sta-

tus of Taiwan under international 

law, these factors create a host of 

legal questions that may not be 

fully answered by the text of most 
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standard “act of war” exclusion-

ary clauses. International compa-

nies and in-house counsel should 

review their Greater-China region 

related contracts and legal rela-

tionships with these specific 

issues in mind.

 Hong Kong’s  
National Security Law

The forum for resolving dis-

putes pertaining to “act of war” 

clauses presents additional 

challenges. Many companies 

who operate in the Greater-Chi-

na region use Hong Kong as an 

international arbitration center. 

In 2020, Beijing imposed the 

National Security Law (NSL) on 

Hong Kong, which substantially 

changes the legal landscape of 

the former British Colony. Basic 

rights once guaranteed under the 

City’s mini constitution are now 

overridden by the NSL. The inde-

pendent authority of the Hong 

Kong courts have been substan-

tially undermined by the law’s 

many provisions. Article 47 of the 

NSL empowers the Chief Execu-

tive of Hong Kong to certify any 

matter to be of “national security 

and a state secret.” This certifica-

tion is binding on the Hong Kong 

courts. No private party can 

question the use of such power 

by the Hong Kong government.

Article 47 applies to any court 

proceedings in Hong Kong, poten-

tially including the enforcement 

of an arbitral award. Article 6(2) 

of the NSL is broad enough to 

cover an arbitration tribunal, 

whether seated in Hong Kong 

or elsewhere. Article 38 gives 

the NSL global jurisdiction over 

any person whether in or out-

side of Hong Kong, irrespective 

of whether that person is a Hong 

Kong resident. The NSL prevails 

over all other local laws in Hong 

Kong, including the Arbitration 

Ordinance which is the main 

legislation governing Hong Kong 

arbitrations.

In addition, “national securi-

ty” under PRC laws encompass-

es everything from economic 

security, technological security, 

financial security, data security 

to cultural security. Any com-

mercial contracts that deal with 

major transactions or economic 

areas could fall into the realms 

of “national security,” whether 

intended to or not by the parties. 

The PRC State or the Hong Kong 

government could intervene in 

a litigation at any time using its 

overriding powers under the NSL. 

If there is a military conflict over 

the Taiwan Strait, any commer-

cial transactions or arbitration 

proceedings with companies 

from “hostile” foreign states are 

likely to fall within the PRC’s defi-

nition of “national security.”

If parties sign a contract today, 

disputes may not arise until sev-

eral years down the line. The ven-

ue for resolving these disputes 

will present very sensitive issues 

for international companies. The 

political and legal landscape in 

Hong Kong will no doubt con-

tinue to change going forward. 

The Hong Kong government has 

already announced, with the 

incoming administration that 

began July 1st, that a new set of 

national security laws targeting 

foreign espionage, foreign orga-

nizations, “fake news” and cyber-

security will be enacted. These 

laws will be in place by the end of 

2022 or early 2023. International 

companies need to take these 

developments into account and 

plan ahead.
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